
Personhood of Animals
Beyond Nagaraja
Where do we go?

India for Animals
Hyderabad

27th October 2018

Anand Grover
Senior Advocate



Personhood of Animals
• Personhood of animals has to be situated in our

understanding of nature and animals and
human beings

• They are interdependent. Human beings cannot
unduly exploit nature and other animals only
their benefit

• The relationship has to be on the basis of
mutual respect of all three

• That is the only sustainable method-nature is
preserved/regenerated; animals do not become
extinct; human beings survive



Personhood of Animals
• Historically in India during the British animals were

seen for the benefit of human beings. Reflected in PC
Act 189O

• 1956 Chapter IVA was engrafted into the Constitution
of India along with Article 54 A (g) which requires
human being to “show compassion to living
creatures”

• 1960s welfare approach adopted. The 1960 PC Act
was to prevent unnecessary cruelty to animals. Has to
be understood in the context of Article 54 A (g)

• Section 3 of the PC Act casts a duty to prevent cruelty,
prevent unnecessary suffering and pain, and confers a
corresponding statutory right to animals from being
treated with cruelty



Personhood of Animals

World Organization of Animal Health (OIE)
(of which India is a member)

An animal is in good state of welfare if (as
indicated by scientific evidence) it is healthy,
comfortable, well nourished, safe, able to
express innate behaviour and if it is not
suffering from unpleasant states such as
pain, fear and distress



Personhood of Animals

OIE recognizes the five fundamental freedoms
(i) freedom from hunger, thirst and malnutrition;
(ii) freedom from fear and distress;
(iii) freedom from physical and thermal
discomfort;
(iv) freedom from pain, injury and disease; and
(v) freedom to express normal patterns of
behaviour

(Still animalistic existence)



Dignity : Fancis Coralie Mullin
• Irish woman prisoner: In Tihar Jail: Asked for

books and reading material: Jailor refused
• Approached Supreme Court on Article 21: No

person shall be deprived of his life or liberty
without procedure established by law

• Negative injunction on the State
• Held that each human being is entitled to be

treated with dignity: Therefore she was entitled
to books and reading material

• Article 21 negative covenant was interpreted to
have positive obligations: health; environnment,
etc



Personhood of Animals: AWBI v Nagaraja:
Key points

• Every species has a right to life and security, subject to
the law of the land, which includes depriving its life, out
of human necessity.

• Article 21 of the Constitution, while safeguarding the
rights of humans, protects life and the word “life” has
been given an expanded definition and any disturbance
from the basic environment which includes all forms of
life, including animal life, which are necessary for
human life, fall within the meaning of Article 21 of the
Constitution. (Eco-centric perspective)

• So far as animals are concerned, in our view, “life”
means something more than mere survival or
existence or instrumental value for human-
beings, but to lead a life with some intrinsic
worth, honour and DIGNITY



Elephants in captivity: Issues & Law
• Cruel treatment suffered by elephants; Poor

conditions of housing and upkeep
• Illegal sale and transfer of elephants under the

guise of gift or donation
• Illegal use of elephants in commercial and/or

religious activities
• Applicable law: PC Act; Performing Animal

Rules, 1973, Performing Animals (Registration)
Rules, 2001



Elephants in “Wild”, Wild Life Protection Act, 1972
• The Elephant has been accorded the highest level of protection

in the Indian law as it is placed in the Schedule I Part I of the
Wild Life (Protection) Act 1972.

• Section 9 WLP prohibits hunting of wild animals and exceptions
are provided for in sec. 11 and 12. Exceptions include: an animal
who has become dangerous to human life or is so disabled or
diseased as to be beyond recovery;

• Section 40P WLP: if a person keeps in his control, custody or
possession an elephant, he must do so with the permission of
the Chief Wildlife Warden of the state’

• Elephants have been banned from zoo collections throughout
the country vide directive dated 7 November, 2009 of Member
Secretary, Central Zoo Authority

• Captive elephants were to be rehabilitated. Not implemented
• Trend is to be free in their habitat (Aspect of liberty and

autonomy)



Elephants in captivity: Issues & Law
• N. Nair v. Union of India, AIR 2000 Ker 340; Circus

animals:
“Though not homo sapiens, they are also beings
entitled to dignified existences and humane
treatment sans cruelty and torture”
“In our considered opinion, legal rights shall not be
the exclusive preserve of the humans which has to be
extended beyond people thereby dismantling the
thick legal wall with humans all on one side and all
non-human animals on the other side. While the law
currently protects wild life and endangered species
from extinction, animals are denied rights, an
anachronism which must necessarily change.”



Elephants in captivity: Issues & Law
Sreekumar v. Travancore Devaswom Board, (2005)
1 KLT 43
• Elephant offered to Sree Vallabha temple died

and it was alleged that this was due to poor
treatment.

• The Kerala High Court noted that temple
practices may amount to cruelty under PCA and
ordered that elephants sent to temples are not
overburdened and are looked after well.



Elephants in captivity: Issues & Law
Dr. Manilal V. Valliyate v. State of Maharashtra &
Ors., (2014) 3 Mah LJ 209
• Sunder, a captive elephant held by a temple in

Kolhapur district in Maharashtra, was subjected
many years of cruel treatment by its mahout.

• The Bombay High Court confirmed an order of
the Government of Maharashtra, to set the
elephant free from the temple and transfer it to
the Wildlife Rescue and Rehabilitation Centre.



Elephants in captivity: Issues & Law
Dr. Manilal V. Valliyate v. State of Maharashtra & Ors.,
(2014) 3 Mah LJ 209
“Sunder is confined to concrete floor in unnatural
surroundings which are unsuitable for maintaining him.
“Sunder is being deprived of his basic requirement and
promise of natural surroundings. No attempt has been
made to even provide psuedo natural surroundings.
“It is a well document fact that elephants are highly
cognitive and intelligent animals and it is in the best
interest of Sunder that the impugned order dated 21st
August, 2012 be implemented in the best feasible manner
and in according with the suggestions of the experts in the
field.”



Elephants in captivity: Issues & Law
T.K. Muhammed Shafeeq v. Tali Devaswom
• High Court of Kerala held that the Police who shot an

elephant, Neelakantan, was doing so in discharge of his duty
did not violate the PCA.

• But it noted:
“We notice that the Kerala Captive Elephants
(Management and Maintenance) Rules, 2003 is not
sufficient to prevent cruelty to the captive elephants in
the absence of penal provisions therein, in case of
violation. Therefore, it is high time for the legislature to
act for liberating this poor wild animal from the
processions and exhibitions in connection with the
festival of the temples/Mosques and allow them to live
freely in jungles.”



Elephants in captivity: Issues & Law
• Narayan Dutt Bhatt v. Union of India, the High

Court of Uttarakhand in W.P. PIL No. 43 of 2014
granted legal personhood to animals.

• The petitioner had sought directions to restrict the
movement of horse carts/tongas from Nepal to
India and back to Nepal.

• The court held:
“92. …The multiplicity of animal beings with whom
we share our world deserve to be treated not as
means to human ends, but as ends in themselves.
Having arrogated to ourselves complete power over
our animal kin, their liberation rests in our hands.”



Elephants in captivity: Issues & Law
“98. ….All the animals have honour and dignity.
Every species has an inherent right to live and are
required to be protected by law. The rights and
privacy of animals are to be respected and
protected from unlawful attacks. Their Lordships
have evolved the term “species' best interest.”
“The entire animal kingdom including avian and
aquatic are declared as legal entities having a
distinct persona with corresponding rights, duties
and liabilities of a living person.”



Key principles of Constitutional morality
• In the last 18 months the Supreme Court of India, in

several Constitutional cases ending up with the case on gay
rights under Section 377 IPC, has emphasized the doctrine
of Constitutional morality ( as opposed to public morality)

• Equality and non-discrimination;
• Justice (Political, Economic and Social), Liberty, Equality

and Fraternity
• Dignity, Privacy, Autonomy and Self Determination
• Plurality with inclusiveness dictated not by majoritarian

impulses but dictated by protection of all, particularly
vulnerable minorities including religion, caste, gender etc.,

• Freedom of association and choice of partners
• This will guide all the organs of the State (particularly the

judicial organ) to protect the Constitution and achieves the
aims of the pluralistic, inclusive and egalitarian society



Constitutional morality: Application to
animal rights

• Personhood means more than the ability to sue
and be sued

• Animals are entitled to a dignified existence
• This includes, at least, even if limited, but in

their natural habitat, elements required for a
dignified existence :-

 Autonomy
 Privacy
 Liberty
 Fraternity
 Freedom of association
• The animals be returned to nature and be freee


